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ASSIGNMENT OF ERROR - -
The trial cou’rt,erredi in .giving’ j,ury.‘ l_nStruction No.:»S‘ that ispecial

~ consideration should be given to the testimony of an attending physician.

.Issues pertalnlng to the Assngnment of Error

1 Whether the tnal court abused its dlscret1on 1n grvmg Instructron
No 5“7 | ;

2. Was the appellant Neal Beck preJudrced by the grvrng of Instructron

No 5 proposed by the Respondent Glac1er Northwest Inc ?.

STATEMENT OF THE CASE
Ne1l Beck was a concrete mixer truck dr1ver for Glac1er Northwest .

Inc. workrng out of a‘concrete batch plant in Woodland Washmgton at the -
t1me of hrs mJury on May 17, 2005 Mr. Beck was 42 years old On that day' o
he was srttmg on a hrgh four- legged stool in the batch shack wartlng for a |
printt1cke‘t for« del1yery 10 come through from Glacrer Northwest ofﬁces m o
Vancouyer,‘Washington: Mr. Beck Was slttjng onthe stool With his legs
wrapped around the uprights and his feet tuckedl underneath the round bar
A 'that goes around the base of the stool. The batchrnan Cralg Marshall came

up behrnd h1m grabbed Mr, Beck ina bear hug around h1s ‘arms and chest oo
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‘squeezed and turned him to the right, and forc_edl him down to "theﬂoo_r.' o

| There was a_countertopv in front of him, and as Mr.j'BeCk lwa‘s, coming down;
*he‘«cau'ght‘his left' hand iand twisted l’llS torso back tolthe‘lef‘t. Mr. Beck?s
head came w1th1n 18 1nches of the ﬂoor when Crarg Marshall then brought :
k h1m back to an upr1ght pos1t1on wrth ‘Mr. Beck s legs st111 wrapped aroundj‘.
~ the uprlghts (Clerk s Papers No 6 Certlﬁed Appeal Board Record (
| Mr. Beck D1rect May 29 2014 page7 hnes 11 and 13 page8 lines 3, 14 |

19,21, 23 and26 page9 l1nes6 20, 24-and 26; pagelO 11nes2 5, 12 15 ~

) 17 and 22 and page 11, l1nes 3 5 7 and 9)

Afterwards Mr Beck felt hke hc had been punchcd 1n the stomach o

} but went out and made his dehvery, came back and put h1s head down on- -

'the desk in the breakroom The next day Mr. Beck ‘came to work at 7 00" - »’

a. m in a lot of pain, ~and left to go to Kalser Permanentewwherehe saw
~Dr. Martmson an occupatronal physwran Dr Martmson d1agnosed a

. «thoracrc spram/stram prescr1bed V1cod1n for pam and Flexenl a muscle

’ relaxer and took Mr Beck off work for 5 days When he returned fo o

Dr. Martmson Mr Beck was g1ven a ‘work release and he. returned to work -

‘In August 2005 Mr. Beck was feelmg no better and started treatment w1th, >

o a ch1ropractor in Woodland Washmgton through May 2006 tw1ce a week

(CP,-NO.' 6, CABR, Mr. BeckrDlrect, May 29; 2014, page 8, line 5, page 1 l, ‘
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»lines 16’19‘22 and 26"page 12, lines 6, 8 and 10; page ld“llné‘4" page 1,7 5
lines 15 17 and 19 page 18, l1nes 14, 17 and 25; and page 19 l1nes 10, -
16,18 and22) R |

Mr Beck last. worked for Glacrer Northwest in September 2006 He -

- ,then worked for Penske Logrstrcs delrverrng and mstallmg apphances for_; ';jk(

- 5 weeks : Jet‘Delrvery Servrc‘es ‘a hght dehvery-company v~1n-:Portland
Oregon and then moved to Alaska In Cordova Alaska Mr Beck worked
’for the Reluctant F1sherman Lodge do1ng marntenance from June 2007 to

’ July 2008 and worked for Alaska Ma‘rlne l1n' Cordova asa truck'drrver for ’
" 3 months Then in Aprrl 2009 Mr Beck went to work for Ocean Beauty in |

-Nrklskr Alaska haulrng ﬁsh from canarles to barges two mrles away : ‘

.Mr Beck had toattach' l-l/2 1nch thrck cables to hookkonto a crane reachrng o

'overhead wh1ch caused pain in. hrs mrd back and he only lasted 3 days
Mr Beck has not worked srnce Aprrl 29 2009 (CP page 6 CABR

N Mr Beck Drrect page 20, lmes 2 and 9; page 26 hnes 4 g and lO page 23 ‘

co llne 9 page 64 lrnes 15 17 19 21 and 23 page 65 lmes3 5 and 7

' lpage 66 hnes l4 l9 2l and 24 and Cross page 86 lrne 18 page 87 .

.‘ llnes 15 18 and 23 page 88 lrnes 1. and l7 page 89 lrnes 8 and ll and, .

page 90, hnes9 12 15 and18)
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Hrs worker compensatron clarm had been closed on 'September 2,
E 2008, and on June 15 2009 Mr Beck saw a Dr Duddy 1n Anchorage
, : Alaska Dr Duddy d1d not treat 1nJured workers but was wrllmg to ﬁle an;' ( -
- applrcatron to reop‘en Mr Beck’s worker compensatron clarm Whrle-"‘
; Mr Beck’s applrcatron to reopen hrs clarm was pendrng ‘before the Board ; '

v*of Industrral Insurance Appeals and Superlor Court of Cowlrtz County on:u

"Glacrer Northwest s appeal Mr Beck was’ not able to recelve treatment N

o _under hrs cla1m After Mr Beck prevarled on appeal the Department of

”Labor and-Industrres' reopened\hrs clarm ‘and Mr. 'Beck started treatment'
N wrth Dr J essen m Soldotna Alaska after havrng moved to Sterlmg, Alaska
Jin the mterrm Dr J essen commenced treatrng Mr Beck on Aprrl 14, 2011 ~

:for thoracrc spme and sternum pam Mr Beck was havmg excrucratrng back

‘ parn chest pam and left leg pam whrch brought tears to hrs eyes The pam o

o felt lrke Mr Beck was berng stabbed in: the back between hrs shoulder

‘ blades from back to front (CP No 6, CABR Mr Beck Drrect May 29

- 2014 page l7 lrnes 1 and 6 page 28 lmes 21 and 24 page 29 lmes 4 6 :
_‘8 12 14 18 24 and 26 page 31 lmes 3, 7 and ll and Cross page 90 ’
: lme 24 and page 91, lrne 20) ) |

Dr Jessen is'a neurologrst ‘who prescrrbed antrdepressants anda

o 'treated Mr Beck for 4 months She also referred h1m to Dr Kahn a pam R .
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management doctor in-Soldotna, who performedran e'p'i‘dural“inj ectioninthe . o

. thora'cic areawhlch lla’stedfoer' weeks..r Mr Beckalso saw:Dr.f Zahn; a spine -

‘4 \s‘u\rgeon;;at f\."I:;Iarbo;r’view \\Medical | 'Center in Seattle \ D‘r.“j;Zahn“‘reyiewed |

M Beck’s Mlgfrfog a t?l\‘at-SCreen'teteyis\ion _with,Mr.ﬁ,Beckv; gﬁqfsha\ye}a‘ hlm o
: 2‘ thorac'ic,discs'where the tear‘s! wer‘e"a‘nd’:flluid-was 'i'eakrng 'Outﬂ‘but surgery

. was not an optron where the drscs were located 1n the thorac1c splne In

(

. August 2012 Mr Beck moved wrth hrs famlly o Sequlm Washlngton S

When Mr Beck moved back to Washrngton he was as51gned a nurse case‘ IR

/ manager Ms Porter by Eberle V1v1an the prlvate clalm adm1n1strator for S

- ,Glac1er Northwest Not hav1ng al doctor to treat h1m 1n Washlngton .

' "‘Ms Porter found Dr Guy Earle for Mr Beck (CP No 6 CABR Mr Beck- S :

h .Dlrect May 29 2014 page 25 hnes 3, 5 11 and 14 page 31 hnes 18. B

'_'and 22 page 32 11nes 1 3 11 and 19 page 33 11nes 1 16 18 and 21 |

e page 34 hnes 10 12 14 18 20 22 24 and 26 page 35 hnes2 10 24, '

, "and 26 page 36 11nes 23 and 25 page 37 hnes 9 19 and 26 and page 38: L
...hnes2 5, 8 11 13 and15) 4

Dr Guy Earle practrces in Sllverdale Washlngton and treats.anured

‘ o workers He is. Board Certlﬁed in famrly med1c1ne but not 1n occupat10nal v

med1c1ne Dr Earle saw Mr Beck on 3 separate occa510ns commencmg S

R September 6, 2012 Dr Earle acknowledged that an MRI of the thoracrc
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R

area of M. Beck 'sh_oWed_annular tears in :2'discs where fluid wasleakrng

| out' Mr Be'clk"i was” taking' hyd'rocodone 'for zpainv controllﬁ as"?we‘llas a’

(e

_ numbmg patch wh1ch Mr Beck would put on hrs back Dr Earle conducted » o

a physwal exam1nat1on of Mr Beck on that ﬁrst vrsrt and noted hlS posture. oonn

J

_ was ﬂexed or bent forward and Mr Beck had stralghtenmg of: the curve m“ " B ;
"~ his upper back On palpat1on Dr Earle found muscle spasm and tendemess: \ L

’ .(1n the m1d thorac1c paraspmal muscles W1th rotatron Mr Beck was l1m1ted’, ‘

‘

o to 20 25° where most people can do at least 30° Testmg hlS back strength o

“Dr. Earle found weakened back muscles and d1fﬁculty t1ghtenmg hrs back- ol

muscles Dr Earle noted muscle strength at 4 over 5 where 5 over 5 is full

| ’muscle strength (Clerks Papers No 6 CABR Dr Earle Dlrect July 22,

2014 page 6 lme ll page ll llnes 7 l6 and 19 page 13 hne 1 and 25 v

' page 15 l1nes ll 15 and 24 and page 16 hnes 9 and 25)

Dr Earle dlagnosed Mr Beck w1th a thorac10 sprarn rn)ury,‘ andf
" ’dragnosed annular tears at T 5 6 and T 6 7 hkely producmg chromc
l‘ .'dlscogenlc parn Dr Earle saw vMr. Beck back on September 20 2012 He B
‘ "was sleeplng better w1th Nortr1ptyl1ne prescrrbed by Dr Earle but in the"'f . -
,:"_'morn1ng he would have strffness in - h1s back agaln On thSlcal’AAv"":{_.‘ 5

examrnatlon Dr Earle found tenderness and spasm in the m1d and lower -

thoracrc parasprnal muscles and muscle strength strll reduced to 4 over 5 R
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Dr Earle rev1ewed a _]Ob analy51s for concrete mlxer truck drrver and,

’drsapproved the ]Ob for Mr Beck The materlal handhng aspects of the JOb ) _:'

. bhftlng and carrylng up toa, 50 pounds Dr Earle determlned that Mr Beck -

could not do (CP No 6 CABR Dr Earle July 22 2014 page 16, 11ne 25 -

, 'page 20 hnes 19 and 22 page 21 11ne 8; page 36 hne 8 and cross page 50 S

. hne 14 18 and21)

Dr Earle saw Mr Beck back on October 4 2012 for the thrrd and-.

,"last tlme Mr Beck stated that he was unable to decrease h1s mornrng'/, B

Hyd'riocodon'e' as recommended .'by Dr : Earlet"because' hls 'paln ‘was too ‘*

j_‘rntense Mr Beck 1nsrsted that there was: somethlng wrong w1th h1s back ’

'and somethlng else needed to be done Mr. Beck presented a brochure to

- Dr. Earle from North Pac1ﬁc Spme Surgery Center 1n Houston Texas' , '

_where they do laser surgery on 1eak1ng dlSCS Mr Beck asked Dr Earle,;_,

‘ whether he could help h1m obtam a new MRI for con51derat10n of Iaser

'surgery Suddenly thmgs went south wrth Dr Earle Dr Earle was not happy o

g }"'\about the prospect of laser surgery Dr Earle then termrnated the}

| - doctor/patrent relatlonshrp w1th Mr Beck and sa1d Mr Beck would be .

rece1v1ngaletter to that effect (CP No 6 CABR Dr Earle Cross July 22

. ‘2014 page 51 hnes 21 and 23 page 52 11ne 65 page 52 11ne6 page 53" -

P
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’llnes 19 and 25 and Mr Beck D1rect May 20 2014 page 39 hnes 6 10 bv S

K _and l4 page 47 l1ne 5 and page 50 l1nes l 7 and 12)

Dr Earle then on, December 3, 2012 two months after he had last' -

;seen 'Mr' Beck ~anda termmated,‘the1r -relatronshrp, was 'presented.wrth the o

" " . same ¢ ] ob. Analys1s for concrete mlxer truck dr1ver that he had dlsapproved:_' :

prevlously, 'Mr Beck’s _]Ob at 1nJury, and Dr Earle approved 1t w1thout‘ '
‘lrmltatrons Dr Earle was the only doctor Who had treated Mr Beck to_

- .>btest1fy before the Board Douglas Bald MD a board certrﬁed orthoped1c

o surgeon from Portland Oregon who had conducted an, mdependent med1cal

' ;exammatlon of Mr Beck at the request of the employer on October 29 R

L ’;2009 testrﬁed for the employer along wrth James Harr1s MD a board 1_\

P ,Vbtcert1ﬁed orthopedlc surgeon from Bremerton Washmgton who hadl"»i .

o conducted and 1ndependent medlcal exam1nat1on on November 15 2012'

(CP No 6 CABR Dr Earle Cross 7 22 l4 page 50 llne 4 Mr Beck I

Drrect page 39 l1nes 6 10 and 14 page 47 lme 5 and page 50 l1nes l 4

. 1_/"';,and 12) o e

Dr Thomas Gr1tzka who 1s a board certrﬁed orthoped1c surgeon o
")and was Mr Beck’ only med1cal wrtness had conducted mdependent B

‘3 f;medwal exammatlons of Mr Beck on October 10 2006 December 22 »

- )» 2009, and February 12 2014 Each t1me Mr Beck’s prrmary complamt was »
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e m1d back pam focused on, the Junctlon between the cervxcal and thoracrc

. sp1ne and deep seeded sternal pa1n hke be1ng stabbed or shot w1th an arrow - RO o C

: o '\from the back w1th the pomt comlng through the sternum Mr Beck’s paln,'
i ‘Twas 7 on ’a palnscale of 0 to 10 each tlme Dr Grltzka saw hrrn AWhen; ',
, Dr Grrtzka saw Mr Beck on October 10 2006 Dr Grltzka dlagnosed: .
,jchronrc thorac1c. sprarn w1th probable 1ntersp1nous llgament rupture
- _,,:Judgmg frorn Dr Grltzka S. phys1ca1 examlnatlon and h1s complarnt o’fb‘j’kt
: stabblng pam back to front Mr Beck probably had torn hgaments . -
‘(CP No 6 BFFA Dr Grltzka-Drrect page 14 11ne 15 page 15 hne 17 e
iv‘;f"page 16 11nes 9 15 and 25 and page 19 hne 4) :
When Dr Grltzka saw’ h1m back for/ the ~second, fifme - on
’ ( h--ﬁ:Decernber 15 2009 for reopenrng of hrs clarm Mr:‘B’eck was hvmg on the:‘ ‘
E lj,‘_Kenal Penrnsula and Dr Grltzka saw h1m in hlS Anchorage Alaska ofﬁce
\}’HMr Beck had an MRI of the thoracrc splne on June 23 2009 Wthh showed : ' b o :
' ., :.a drsc hermatlon of T 6+ 7v1mp1ng1ng out the front of the sp1na1 cord on, the 7 E
E \left ‘causrng rnlld ﬂattenlng of: the sp1nal cord Then when Dr | VGrrtzka saw“b';
i . :“',’ hxm back on February 12 2014 an MRI of Apr11 29 2013 showed that in e

: ;/ addltlon to the prev1ous MRI Mr Beck had developed a dlSC hermatlon at_‘ .

'T 4 5 and bony spurrmg of T 5 6. (CP No 6 CABR Dr Gr1tzka-D1rect B

' ‘:. page 20 hne 13 page 26 11ne 5 and page 27 11ne 9 12 and 22)
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On physrcal examlnatlon on February 12 2014 Dr Grltzka noted:-' =

. that Mr Beck was 5 feet 6 mches tall, werghed 210 pounds and was now -

50 years old He had srgmﬁcant round back in the thoracw regron as
’ measured by the dual 1nclmometer techmque of 60 degrees the upper hmrts' o

‘ ,of normal The thorac1c paravertebral muscles 1n the m1d port1on of the '

- »lf‘thorac1c spme from T 5 through T 7 were hypertomc or t1ght and in spasm- : N

‘ when compared to the muscles above and below ~Dr Grltzka dragnosed

S ,chromc m1d back spram and T 6 7 mtervertebral dlSC hermatronyto the left .

if compressmg the thecal sac and spmal cord and caused by the 1ndustr1al ,.

e :page 45, lme 12)

Af ,1nJury of May l7 2005 (CP No 6 CABR Dr Grltzka-Drrected June 19”

: 2014 page 36 lmes 7 10 and 15 page 38 lme 4; page 44 lme 7 and :

3

Dr Grrtzka concluded that doctors do not know what is wrong w1th

* Mr Beck’s mrd back and do not have objectlve data as to what h1s resrdual ,
: functlons are Based on reasonable medrcal probablhty, Mr Beck has not :

;'reached max1mum med1cal 1mprovement If Mr Beck has a more specrﬁc '

g dlagnoses treatment could be d1rected towards somethrng more than Just' .

5

‘covermg hrs pam Mr Beck needs ﬂexron extensron X- rays of the thoracw e

r _‘i'spme and a performance based phy51cal capacrty evaluatlon to determrneli" T
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what he is: capable of domg (CP No 6 CABR Dr Grrtzka-Dlrect page 46 L

lines ll and 25 and page 47 llnes ll and 18)

«

Dr Grrtzka also concluded that Mr Beck was probably unable to" =

| work from June 15 2009 through Aprll 13 2011 whrle hrs reopenlng-t :

) -appllcatron was pendrng, and December 4 2009 through May 10 2013 " ‘

) : ,' R ﬂwhen the Department of Labor and Industrres last acted upon hlS cla1m To o

o truck drrver _]Ob is; 1n the heavy category of the Unlted States Department of SR

7 N ‘ if}_fLabor D1ct10nary of Occupatlonal T1tles as to all concrete truck drlvers L
L Dr Grltzka has evaluated The JOb analysrs tor concrete truck drrver w1th"f.’ | S
E ”Glacrer I;Iorthwest 1s descr1bed as berng in the medrum ‘category of lwork

i 'whrch is. llftlng up to 50 pounds occas1onally, or up to l/3 of the work day, s
R “:"and Mr Beck cannot do that Mr Beck also cannot work as a dehvery o
= .?person on local ‘routesb as any truck dr1v1ng 1s notrapproprrate for hrrn based
“f'on the abnormalltles 1n h1s m1d thoracrc splne (CP No 6 CABR e
o }.‘; V:Dr Grltzka D1rect page 52 llnes 2 14 and 24 and page 54 llnes 13;' f
i “and 20) L o
N RS Followrng a full evrdentrary hearrng before an Industrral Appeals}t,i

o Judge of the Board of Industrlal Insurance Appeals the Judge 1ssued a o

T broposed Decsion and Ondr denying Mr. Beck felie, M. Beck fled a
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¥

= _,,’Decrs1on and Order denyrng Mr Beck rel1ef Mr Beck appealed to Super1or’- o

.Court for Cowhtz County, and the case proceeded to tr1al before a 6 person', 'j

- Petition ffor Revfiewv to"-lthe'Board the ‘Boa'rd granted review and entered a L

- Jury The trlal Judge over Ob_]CCthI’l of Mr Beck 1nstructed the Jury that L

‘Aspec1al cons1deratron should be grven to, the testrmony by an attendmgﬂ

physrc1an Instructron No 5 Append1x A as proposed by Glacrer,

Northwest and the Jury returned a unanrmous Verdrct 1n favor of Glacrerj‘
Northwest J udgment was entered on the Verdlct and Mr Beck appealed to,ff ,
the Court of Appeals (CP No 6 CABR pages 124 136 pages 91 121

| pages 3 6 and CR Nos 14 and 24)

ARGUMENT

Generally the tr1a1 court has drscret1on -as. to whether to g1ve a.

i

:i part1cular Jury 1nstructron Stzley V. Block 130 Wn 2d 486 498 925 =

'; "L P 2d 194 ( 1996) However a tr1al court abuses 1ts d1scret1on 1f it based 1ts ‘_ B

- rul1ng on an- erroneous v1ew of the law Wash State Physzczans Ins Exch : S

o & Assn Vi Fzsons Corp 122 Wn 2d 299 339 858 P 2d 1054 (1993) Where.v B R

drscretron mantfestwely unreasonable or exerc1sed on untenable grounds

_'BRIEF OF APPELLANT . .- 12
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on rev1ew where there is a clear showmg of abuse of dlscret1on that 1s o




Cor for untenable reason. State ex. rel Carrol . Junker 72 Wn 2d 12 26 _b

'482 P2d 775 (1971) The _more fam1har formulatron of the test for

deterrnrnrng whether an actron is an abuse of dlscretron 1s whether the -

actron was taken w1thout regards the attendmg facts or cncumstances S

*-;!“SamanthaA V.. D’HL 171 Wn 2d 623 645 256P2d 1138 (2011) Wash'

2 ]ndep Tel Ass n 148 Wn 2d 887 64 P. 3d 606 (2003)

Clark County v McManuS 185 Wn 2d 466 372 P 3d 764 (2016) , : S

held that the spe01a1 consrderatlon of the attendrng physwlan 1nstruct10n
. should be g1ven except 1n those cases where there are artrculable reasons :

/ for not acceptlng the attendrng physrclans testrmony, 01t1ng Hamzlton Voo

A’Department ofLabor and]na’ustrzes i1 Wn'2d 569 461 P 2d 618 (1988);1” N

I ‘ Here Mr Beck took exceptron to the trlal court g1V1ng of Instructron No 5 o

B the attendlng phys1c1an 1nstruct10n Appendlx A Dr Guy Earle who was .

*,'the only doctor who testrﬁed who could be; consrdered ‘ah attendlngv

c phy51c1an had ﬁred Mr Beck asa patrent on October 4 2012 and then onf e

| ’December 3 2012 concluded that Mr Beck could return to" the ]ob at 1n3ury i

: of concrete mlxer truck dr1ver w1thout restrlctron (RP page 1)
The tr1a1 court took the posrtron that it was requrred to gwe thef- o
- attendrng physrcran 1nstruct10n in". every case regardless of the

T ;crrcumstances if 1t s an L&I case, then thlS must be g1ven (RP page 2)
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'\,,,’Under the: Industrral Insurance Act Trtle 51 RCW the deﬁnrtron of an . o

o “attendrng Physrcran 1s a physrcran who actzvely treats an 1nJured or 1ll :

“'worker ” WAC 296 20- 01002 Srnce Dr Earle ‘was no longer treat1ng:. -

Mr. Beck as of October 4 2012 the attendmg physrcran 1nstructron should

. not have been grven The trral court would not accept the artrculated reasons‘

-

‘ Why the jjins,trucuon*should not-lbe g.rven', 1n,th1's part-rcu__lar; ca}se, constr_tutrng

Y

an abu"se of d'is:c're'tion.f |
The language of the attendrng phys1cran 1nstructton 1s an accurate -

o 'statement of both the letter and sp1r1t of the law regardmg the lndustr1al f, '

';‘Insurance Act The act isa unlque p1ece of the legrslatron remed1a1 1n"’-"l o

/‘nature and the beneﬁc1al purposes\of the Act should be lrberally construed ;

. -in favor of the 1nJured worker Hamzlton v. Labor &Jndus 1 l 1 Wn 2d 569 :. ‘7

- "‘572 761 P 2d 618 (1988) Where the attendrng phys1crans 1nstruct10n does . X

NV

~ ‘. not beneﬁt the rnJured worker and can be used agarnst him or her wh1ch 1s" L

- the case here the 1nstruct1on should not be grven B
The trral court must only g1ve a Jury 1nstructron supportmg a party s

;theory of the case so long as' there is substant1al ev1dence to support 1t .’

'(,Nessen v. Crystal Mountam Inc 93 Wn 2d 127 135 606 P2d 1214{)\“‘ '

- (1980) Slnce Dr Earle had already ﬁred Mr Beck as a patlent one month“ V

‘ after commencrng treatment h1s 1nstruct10n should not have been grven and '
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1 page 26

e '.1t was error of law to grve the mstructton The trral court here falled to do}; , RN

'A what was rrght under the c1rcumstances Carroll v Junker 79 Wn 2d at_l ,. ;

s

Mr Beck was preJudrced by the g1vmg of the attendrng physwran ;

P

7 ':,.’:f1nstruct1on In defendant s closmg argument counsel early on begms,-\

“e'mp'has'iz'ing that‘ Dri‘» Ear‘le,’ who;ﬂtestiﬁed-rfor_the sel,ffrnsured employ'er,frs' a

. the attendmg physrcran ' ST 'ﬁ.; v
§ 'But we ve already asked the attendmg phys1c1an Dr Earlet -:‘ T
RS ‘and he s like no it’s — it’s —it’s ~its” ‘ot recommended SR
: 'And- and above that he s the attendmg phys1c1an o '

, So now the law about the attendmg phys101an = the reason ;
“-they re., entrtled to spe01al cons1derat1on under ‘the. law is .

- 'because the law V1€WS attendmg physrcrans as’ people who 8

l_“have seen you on more than one occasion and dre- treatmg e e

E {yOu.u(-;
L And so the law presumes that they know you pretty well S
oy .They know you pretty ‘well — that’s your = that s your — that S '
N your. doctor Your doctor probably knows you better than theif:.'\
;lME exammer That s-what.the law says Or 1t doesn t say it
Sit’s Just what is. bemg 1mplled - e ' (
'But what 1t does say ‘is that you have to grve the attendmg l? S
phy5101an specral cons1derat1on and that s.a concept in they =~ - -
-~ lawthat is. difficult for anyone to- really wrap ;their’ mmd' B
:‘,-'._",around because it’ says well you-don’t- g1ve more werght or
cred1b1l1ty -but you have: to»hsten to the1r opmlons So here R
. Dr. Earle - “who: test1ﬁed on, behalf of the employer = 1s the L
attendmg phys1c1an B : A

RP page 34 lme 18 through page 35 lme 12
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Mr Beck’ one eXpert witness was‘. Thomas GritZka MD, ,an'd_ |
f occupatlonal orthopedlst who had conducted three 1ndependent medlcal =
Texammatlons and supported payment .of back t1me loss beneﬁts and

permanent total d1sab1hty whrch ‘was at 1ssue as well as further treatment 3

o 'Dr Grltzka was: not an attendrng phy51cran and there was ho- contentlon that -
" the court S 1nstruct10n No 5 applred to . hrm In closmg argument"

employer s counsel dlstmgurshed Dr Grrtzka from Dr Earle

So who is: Dr Gr1tzka‘7 Well he S that doctor that has a fancy o
; 'Harvard undergrad and - medrcal degree ‘But_ he saw the

’ clarmant at the- request of the lawyer all three t1nes - all three

'tlmes ot . S S '

L vNow there may or may not be bras there — that s up. to you

" guys to_decide.. But he’ didn’t. treat him. He dldn t have a
. doctor- patlent relatlonshlp It’s the lawyer asklng the doctor -
- to seg Mr Beck wonder what that was for o :

RP page 47 hne 19, through page 48 hne 1.

-

| Agam counsel emphas1zes that . Dr Earle 1s the only attendmg
physmlan to testrfy and he is en‘utled to specral consrderatron o

«f"‘So let’s. swrtch over, now Let S talk about the evrdence for .
my client, Glacrer So we ‘have Dr. Guy Earle the attendrng -
physician — entltled to spec1a1 con51derat10n — that’'s'my
,'.,'argument = he’s the attendrng physrcran and’ under the law - .
' he gets. spec1a1 consideration. I know of no. drstmctron that )
'would to entrtle h1m to that. ’ : S

RP page 50 hne 22 through page 51 hne 2
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: ‘Glacrer Northwest is relylng upon the 1nstruct10n No 5 argulng thelr case‘ ,
to. the Jury, and Mr Beck was prejudlced by the tr1al Court g1v1ng the

'attendlng:phy:swran qnstructron to the Juryf.

ATTORNEY F EES

Mr Beck malntalns that 1f he prevarls on appeal and on, retr1a1 in*

| Superror Court pursuant to RCW 51 32 130 he should be awarded hlS o

reasonable attorney payable by the self-lnsured employer Gl\acrerl’r' ‘

h ‘Northwest Inc

| fcoNc"LUs'IoN' *f
The tr1al court erred in glVlng 1nstruct10n No 5 to the ]ury, requlrrng )
r‘spemal con31deratlon be g1ven to testrmony of an a‘rtendmg physwran an d the'- n

casetshouldberer'nanded t_o,tnal court for retnal./ ;' o

A‘ ;eDatedz*Decen.rber 2t8,, 2016 .

i;fStCVGIlL Busrck WSBANO 1643
“Attorney for Nell Beck Appellant
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o ]NSTRUCTION NO 5/
You should glve specxal consxderatlon to testlmony glven by an attendmg physxcxan.
- 'Such spec1al con31derat10n does not requn’e you to give greater wexght or credxblhty to “or 10
' beheve or, dlsbeheve such testlmony It does reqmre that you gwe any such testtmony careful

5»;- thoughtmyourdehberatlons. - _ _‘ o e
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{il‘u’l‘% ﬂr‘ll

| IN THE COURT OF APPEALS Dl@lgllgl;llﬂ AM ” ‘ 0
 OF THE STATE OF WASHINgmoyd, TN

: ‘"./."':@NIELR BECK, COA No. 4@24\,-% u "("’

Appellant o "‘ T
PRQOF OF SERyICE»? DL
. ) YGLACIER NORTHWEST INC

Respondent )

The unders1gned states that on December 28 2016 I served via US

'marl as 1nd1cated below Corrected Brref of Appellant as.’ attached
| \"addressed as follows n e
'R}?anAMrl’le“r Attorney)at Law =~ |
S lThomasG Hall&Assocrates
L A,f’f‘}}POBox33990 L
o .. 706 Norih 182" Street R
IR \’_;'Seattle WA98133
2L declare under penalty of perjury under the laws of the State of
V“ﬁ"‘Washrngton that the foregomg is true and correct S o

EEN : Dated December 29 2016

L FLED .
caum OF RPPEALS

)
)
)
)
)
)

‘ ,'StevenL Bus1ck WSBA #l643
L ‘Attorney for Nell Beck Appellant

‘- PROOFOF SERVICE.

o




